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INDIGENOUS CULTURAL HERITAGE IN EVOLUTION

Questions related to the protection, access and management of Indigenous CH through
legal means have been gaining increasing attention lately, due to multiple developments:

1. Awareness regarding the rights of Indigenous Peoples to their CH has seen a remarkable
increase globally;

2. Technological developments such as digitalization and Al have greatly enhanced
possibilities for protecting, accessing and further developing CH.

* Yet, the digitalization of CH calls us to rethink both digital and postcolonial. Indeed,
these developments bring opportunities, challenges, and completely new considerations
especially in relation to legal and ethical use of digital technologies in CH.

* Beyond the efficiency, a challenge remains: how to design proper laws and policies for
solutions that are respectful of the ‘cultural sensitivites’ which are by definition intrinsic
elements of the heritage of a culture?



Presenter Notes
Presentation Notes
CH will be used as an umbrella term to refer to both traditional cultural expressions and traditional knowledge


ICH & IPR: A TROUBLESOME RELATIONSHIP

Individual rights
Private property

Requirement of material expression
of an idea in copyright law

Public domain: inventions or
creations that either do not qualify for
protection or where the IP right has
expired

In contemporary Western IP system,
economic interests seem to surpass
societal ones = Indigenous culture
appropriation are not necessarily
forbidden by the current IP system

Collective rights
Collective property

TK and expressions of folklore are
often conveyed orally or through
physical action

Public domain: traditional societies’
own custom-based IPR systems might
understand PB differently

IPR’s economic focus might be in
contracts with Indigenous rights’ to
control their own culture



Presenter Notes
Presentation Notes
Many lawyers and activists believe that IP law holds the key to heritage protection. IPR legislation is indeed a meaningful tool to regulate the use and creation of CH, since traditional cultures include various elements that are potential intangible assets.

At the international level, there are no IPR treaties nor agreements specifically directed at Indigenous intangible CH. However, Article 31 of the United Nations Declaration on the Rights of the Indigenous Peoples (UNDRIP), although not exactly an IPR piece of legislation, states that ‘they [Indigenous peoples] also have the right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions’. Indeed, for example Sámi have emphasized the need to consider them as rightsholders instead of just one stakeholder group among many others. Even though the declaration is not legally binding for the member states, it should set certain guidelines for interpreting existing legislation. This notwithstanding, however, the spirit of Article 31 can hardly be seen in the Western IP system, while only a few efforts have been made in some national laws

Private property, which refers to the ownership of property by non-governmental entities. This perspective stems from individual owners;
Collective property (also called cooperative property), that reflect the perspective of a community, or a group of non-governmental entities, as right holders;
Public property, owned by a State entity.


AT THE HEART OF THE PROBLEM..

..there is the need to strike a balance: when it comes to Indigenous CH regulation,
(Western) IP law and (Indigenous) ethics are naturally interlinked and, as such, should
be approached separately (but they are not).




9% IPR VS INDIGENOUS EHTICS:
SOME EXAMPLES...




An example of the archive
materials displayed in the
service developed by
Digital Access to Sami
Heritage Archives

In this case the CC BY
4.0. license is being
used, however,
different organizations
may use different
licensing schemas

Intellectual property rights?
"The user is responsible of
respecting copyright etc...”

Commercial use is not
excplicitly denied

Often legislation leaves gaps

Rights to the Vgt sors Whismmant in terms of protection of

phOtOgraphS Often Kuva on julkaistu Mime3 4.0 Kansainvall (CC BY 4.0)-lisenssilld. Verkkopalvelussa CHI however’ sometimes
belong to non-Sami julkaistua nayttokuvaa voi kayttaa vapaasti myss kaupallisessa kaytossa. Kuvan guide“nes offer sufficient
yhteydessa on mainittava tekija ja/tai kuvaaja seka sailyttavan organisaation ja .
——— alyldvan organisaaion s
perSOIjS qr kokoelman nimi. Kuvan kayttdjalla on vastuu tekijdnoikeuksien ja yksityisyyden sucjaﬂ prOteCtlon' Eg .
organizations kunnioittamisesta. Esimerkiksi henkilokuvien kaytté markkinoinnissa ja/tai mainonnassa ¢ phOtOgraphS of private
on kielletty ilman kuvassa olevan henkilén suostumusta. Painolaatuiset kuvat ovat persons must not be Used in
maksullisia. LisAtietoja tarvittaessa: Museoviraston Kuvakokoelmat . .
(kuvakokoelmat@museovirasto.fi). marketlng or advertasmg
- (based on ICC Marketing

Code).
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The ICC Marketing Code is the international ethical guideline for marketing (https://kauppakamari.fi/palvelut/liiketapalautakunta/tietoa-lautakunnasta/kansainvalisen-kauppakamarin-markkinointisaannot/)
 
The idea was to highlight that while, for example, Finnish legislation does not forbid using images of private persons per se, this is in practice the case because of these guidelines. And this way demonstrate that ethical guidelines can be de facto binding.



B Disney kdvi Inarissa tutkimassa saamelaista
elamaa Frozenin jatko-osaan - Saamelaiset
haluavat korvausta

Ryhma oli erityisen kiinnostunut saamelaisten tarinoista ja perinteista.

Luetuimmat

JUURINYT PAIVA

PICTURE: HELSINGIN SANOMAT 23.9.2016/HANDOUT
“DISNEY VISITED INARI TO RESEARCH SAMI LIFESTYLE FOR FROZEN SEQUEL — SAMI WISH FOR

COMPENSATION”
"With Frozen it is problematic that Disney has made so much money with it. What part do Sami have in
this?”, Aikio asks. Aikio notes that the original movie is not available dubbed in Sami. According to Aikio,
Sami should be involved in deciding how their culture is used. ”Sami culture is not something that can be just
taken and turned into profit.” Frozen is one of the most financially succesful movies for past few years. Aikio
thinks that sequel could for example involve more Sami artists.”

Interview of Aile Aikio, Helsingin Sanomat 23.9.2016/Translated by liris Kestilé


Presenter Notes
Presentation Notes
Disney’s blockbuster animation Frozen (2013) has been considered problematic from Indigenous people’s perspective. The film, which takes place in an Arctic environment, has elements that are borrowed from the Indigenous Sámi culture. Indigenous culture has been part of the Frozen brand from the getgo. Remember that “nah nah yah hey ah nah” opening chorus of the film? It’s an evocative melody called “Vuelie” and it’s based on formerly outlawed indigenous vocal music of the Sámi of Scandanavia called joik. “Vuelie” was composed and adapted by South Sámi musician and composer Frode Fjellheim. It’s a version of an older song called “Eatnemen Vuelie (Song Of The Earth). It’s a great opener but its use caused both confusion and controversy among audiences and indigenous people when Frozen first bowed in 2013. Along with the music, Kristoff, the reindeer-loving ice-seller wore clothes reminiscent of the Sámi, who herd reindeer. Kristoff could have been Sámi, as many of them look “Norweigian” thanks to assimilation, but still Frozen was a very white film, even with the musical and fashion nods to the indigenous culture.

The problem was that even though Disney was generating massive profits with the help of Sámi heritage, the Sámi community was not gaining anything from this success, nor receiving any kind of compensation. Furthermore, there was another, perhaps even bigger issue: Disney could have even been able to claim copyright protection to the Sámi elements it used in its animation, or register them as its trademarks. In this situation, Disney could – at least in theory – have been able to enforce these rights against Sámi people, who are using their own CH. 
While the first Frozen didn’t really acknowledge the indigenous peoples of Scandinavia (the film used motifs and music from the Sámi people without any real acknowledgment of them), Frozen II put them front and center with the blessing and cooperation of the Sámi. In order to sensitively portray a people based on the Sámi, Disney entered into a contract with several Sami parliaments to affirm their ownership of their culture and worked with them to make sure the film respectfully portrayed indigenous people. 



MARRIAGE COUNSELLING

What can we learn from the Frozen case? We need to consider (at least):

* Informed consent = should this commonly known principle be applied also to
situations where cultural heritage is being commercially used?

* |nvolvement = ”you cannot just take something”, there needs to be real
cooperation based on consent (this was corrected with the sequel)

* Returning results to the community = Indigenous groups whose CH is used should
benefit from that! E.g., with the case of sequel, film was dubbed into Northern Sami
thus making it possible for Sami to enjoy it with their own language

= Intellectual property law has been considered insufficient in terms of Indigenous
cultural heritage: can ethical guidelines fill the gap?


Presenter Notes
Presentation Notes
Can you Iiris add some text to explain this slide?


A

DIGITAL ACCESS TO
SAMI HERITAGE
ARCHIVES

INTRODUCTION

ABOUT THE ETHICAL GUIDELINES

WHY DO WE HAVE ETHICAL
GUIDELINES?

WHAT IS CULTURAL HERITAGE?

ETHICAL GUIDELINES

GENERAL PRINCIPLES REGARDING
THE USE OF THE SEARCH SERVICE

DIFFERENCES BETWEEN KNOWLEDGE
SYSTEMS

BUILDING RELATIONSHIPS TO ENSURE
THE RESPECTFUL USE OF ARCHIVAL
MATERIALS

CONSIDERATION OF INTELLECTUAL
PROPERTY RIGHTS, USE AND ACCESS

HOW TO SAVE THIS MARRIAGE?

Ethical Guidelines

Introduction

About the ethical guidelines

These guidelines feature some of the common notions brought up in different ethical
guidelines drafted by Indigenous Peoples internationally. The guidelines are directed for
non-Sami users of the search service. Common contexts for the use of cultural heritage
include, for example, tourism, research and archiving. However, other users are also invited
to acquaint themselves with the guidelines. The guidelines are presented to guide the user
in engaging in the culturally responsive use of Sémi archival materials. However, the user
should be aware that ultimately, each community and context of use is unique. The

recommended best practices will need to be interpreted contextually.

Why do we have ethical guidelines?

Several Indigenous Peoples around the world have drafted ethical guidelines for the use of

their cultural heritane materiale. There have heen caces where. for examnle. cultural

In the Digital Access to Sami
Heritage Archives-project
ethical guidelines were
developed in order to advice
on the use of cultural heritage
materials with the focus on
previously mentioned points

Guidelines were “tested” in
different workshops,
conferences and pilots and
alterated based on the
comments received

While changing laws is a slow
process, the ethical guidelines
can (perhaps) prove to be a
flexible instrument in
enhancing Indigenous rights to
cultural heritage.


Presenter Notes
Presentation Notes
Can you Iiris add some text for this slides based on the work you are doing in DigiSami Archive?


REFERENCES

* Rosa Maria Ballardini, Heidi Harkonen and liris Kestila, “Intellectual Property Rights and
Indigenous Cultural Heritage - Balancing Interests via a User-Centric Approach” in Marcelo
Corrales (ed.), Helena Hapio (ed.), Margaret Hagan (ed.), and Michael Doherty (ed.)
Integrating Business, Design, & Legal Thinking with Technology, Edward Elgard, October
2021

e Kamrul Hossain and Rosa Maria Ballardini, “PROTECTING INDIGENOUS TRADITIONAL
KNOWLEDGE THROUGH A HOLISTIC PRINCIPLE-BASED APPROACH”, Nordic Journal of Human Rights.
39,1, p. 51-72 (2021)

e liris Kestila, Rosa Maria Ballardini, Taina Pihlajarinne and Jukka Mahonen, Management
of intellectual property rights related to digital collections of Indigenous cultural heritage
(work in progress)



https://research.ulapland.fi/en/persons/rosa-ballardini/publications/

LAPIN YLIOPISTO
UNIVERSITY OF LAPLAND

FOR THE NORTH

— FOR THE WORLD

(“Thank you” in some Arctic languages)
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Giitu (Northern Sami) �Nakurmiik (Greenlandic)�Kiitos (Finnish)�Tack (Swedish)�Thank you (English)�Cпасибо (Russian) � Takk (Norwegian, Icelandic)

RUSSIAN – спасибо [spuh-SEE-buh]

For a practical but wholly unscientific transcription, see http://www.worldofwanderlust.com/say-thank-50-languages/
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